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 1.  TIME:  9:00   CASE#: MSC12-02251 
CASE NAME: FREMONT BANK VS. COSTELLO 
HEARING ON OSC RE: DISMISSAL ON CONDITIONAL SETTLEMENT 
* TENTATIVE RULING:  
 
Appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION FOR RECONSIDERATION OF DISCOVERY REFEREE ORDER 
FILED BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
Denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON MOTION TO CONTINUE TRIAL DATE & TO RESET ALL PRETRIAL DATES 
FILED BY STEADFAST HILLTOP COMMONS LP, et al. 
* TENTATIVE RULING: * 
 
Appear by CourtCall as required by the Local Civil Emergency Rules. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON MOTION TOR COMPEL ORAL DEPOSITION OF PLAINTIFF 
FILED BY STEADFAST HILLTOP COMMONS LP, et al. 
* TENTATIVE RULING: * 
 
Appear by CourtCall as required by the Local Civil Emergency Rules. 
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 6.  TIME:  9:00   CASE#: MSC18-00408 
CASE NAME: STEPHENS VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to July 16, 2020, at 9:00 a.m., in Department 33. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01484 
CASE NAME: WATSON VS. MANTLE 
HEARING ON MOTION TO COMPEL NON-PARTY COMPLIANCE WITH SUBPOENA 
FILED BY JEANNE MANTLE, et al. 
* TENTATIVE RULING: * 
 
No proof of service. Continued to August 6, 2020 at 9:00 AM in Dept. 33. Clerk to send notice. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-01618 
CASE NAME: CARTER VS.  FENTON, JR. 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY HARVEY FENTON JR., et al. 
* TENTATIVE RULING: * 

 
Motion withdrawn per email from moving party.   
 

  

 9.  TIME:  9:00   CASE#: MSC18-01698 
CASE NAME: BAHRAMI VS. SALEHOMOUM 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY NAVID BAHRAMI 
* TENTATIVE RULING: * 
 
(See also Line 23, Case Management Conference.) 
 
Appear. 
 

  

10.  TIME:  9:00   CASE#: MSC18-02318 
CASE NAME: GIUFFRIDA VS. BANSAL 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY MICHAEL GIUFFRIDA 
* TENTATIVE RULING: * 
 
Vacated. 
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11.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS. RICK HAMPTON 
HEARING ON MOTION TO STRIKE 
FILED BY RICK HAMPTON 
* TENTATIVE RULING: * 
 
 Defendant moves to strike the following from the Complaint: 
 

1. Texas Penal Code section 22.01; 
2. Article 1, Sections 4 and 28 of California Constitution; 
3. Punitive Damages for Breach of Contract; and 
4. Prayer for attorney’s fees for breach of contract. 

 
 The Court may strike out “any irrelevant… matter asserted in any pleading.”  CCP § 436.  
“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial allegation in 
a pleading is…  A demand for judgment requesting relief not supported by the allegations of the 
complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)   
 
The Court rules as follows: 
 
             As to the Texas Penal Code, the Court has no jurisdiction to provide remedies under 
Texas law. Motion to strike is granted without leave to amend. 
As to Article 1, Sections 4 and 28 of the California Constitution, the sections are irrelevant. 
Section 4 regards the right to free exercise and enjoyment of religion without discrimination or 
preference are guaranteed.  Nothing in the complaint alleges Hampton discriminated against her 
on the basis of religion.  Section 28 provides for the crime victim’s bill of rights. That is to be 
treated with fairness and respect for his or her privacy and dignity, in the criminal justice 
process. Plaintiff is suing for monetary damages in Civil Court.  
 
 Plaintiff admits that citation to these sections of the Constitution was in error.  
The motion to strike is granted without leave to amend. 
 
 As to Plaintiff’s request for punitive damages, Defendant moves to strike on the ground 
there is basis to support Plaintiff’s punitive damages as her tort claims are barred by the statute 
of limitations and her breach of contract claim does not support punitive damages. 
“[P]unitive or exemplary damages, which are designed to punish and deter statutorily defined 
types of wrongful conduct, are available only in actions 'for breach of an obligation not arising 
from contract.' (Civ. Code, § 3294, subd. (a), italics added.) In the absence of an independent 
tort, punitive damages may not be awarded for breach of contract 'even where the defendant's 
conduct in breaching the contract was wilful, fraudulent, or malicious.'” (Cates Construction, Inc. 
v. Talbot Partners (1999) 21 Cal.4th 28, 61.)  
 
 Plaintiff must allege facts showing malice, oppression or fraud. Civil Code  
§ 3294 provides: 
 

(1) “Malice” means conduct which is intended by the defendant to cause injury to 
the plaintiff or despicable conduct which is carried on by the defendant with a 
willful and conscious disregard of the rights or safety of others. 
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(2) “Oppression” means despicable conduct that subjects a person to cruel and 
unjust hardship in conscious disregard of that person’s rights. 
(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the 
defendant of thereby depriving a person of property or legal rights or otherwise 
causing injury. 

 
 Plaintiff opposed the motion, arguing the Complaint “is filled with malice.”  Plaintiff 
argues that brandishing a knife and discharging a gun is evil. Also, Defendant Hampton allowed 
Braden to steal her possessions.  Plaintiff has not alleged conduct by Defendant Hampton that 
the meets the statutory definition of malice.  The motion to strike may lie where the facts alleged 
do not rise to the level of “malice, fraud or oppression” required to support a punitive damages 
award. (See Turman v. Turning Point of Central Calif., Inc. (2010) 191 Cal.App.4th 53, 63.)  
“In order to survive a motion to strike an allegation of punitive damages, the ultimate facts 
showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  The allegations in the complaint do not 
demonstrate an entitlement to punitive damages. Therefore, the motion to strike punitive 
damages is granted with leave to amend.     
  
  As to the prayer for attorney’s fees, CCP §1021 provides: “Except as attorney’s fees are 
specifically provided for by statute, the measure and mode of compensation of attorneys and 
counselors at law is left to the agreement, express or implied, of the parties….” Plaintiff 
identified no terms of the contract providing for recovery of attorney’s fees.  Plaintiff’s personal 
injury claims failed to provide facts that would allow for recovery of attorney’s fees.  The motion 
to strike attorney’s fees is granted with leave to amend. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS. RICK HAMPTON 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RICK HAMPTON 
* TENTATIVE RULING: * 
 
            Defendant Rick Hampton’s Demurrer to the Complaint is sustained in part and 
overruled in part. The demurrer is overruled as to the grand theft (conversion) cause of action 
and sustained as to all other causes of action on the Plaintiff failed to allege facts sufficient to 
state a cause of action.     
 
 Plaintiff shall file any amended complaint on or before July 21, 2020. 
 
 
Background 
 
 Plaintiff Cheryl Cole rented space in a commercial yard, located at 2164 Franklin Canyon 
Road in Martinez, to store vehicles, such as tractors and trailers, and other equipment. 
Defendant Rick Hampton was the owner and landlord.  Plaintiff began renting the property on or 
about May 2007.  Plaintiff paid $400.00 per month for the rental and eventually, on her own, 
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increase the monthly rent to $600 per month because she began storing more things on the 
property.    
 
  On or about February 22, 2016 Rick mailed Plaintiff a 3-day notice to pay or quit.  
Several days later, Plaintiff spoke with Rick and he informed her that he had been served with 
a Red Tag from Contra Costa Building Enforcement and he wanted her to clean up the yard. 
About a week later, Rick served another 3-day notice.  On or about February 28th, Plaintiff’s 
employee noticed Defendant Nicholas Braden hauling away Plaintiff’s fencing materials, 
with Defendant Hampton’s permission.  Plaintiff sent a certified letter to Rick on March 14, 
2016 demanding the return of her property. Plaintiff was able to retrieve some of her property, 
but not all. 
 
 Due to the stress, Plaintiff alleges she suffered a heart attack and other emotional 
distress.  Plaintiff filed this action in pro per.  On a Judicial Council form, Plaintiff alleges general 
negligence, intentional tort, products liability, premises liability, personal injury, grand theft and 
various statutory violations.   
  
 
Demurrer 
 
 Defendant demurs to the complaint on several grounds—failure to state a cause, 
uncertainty, and lack of standing. Defendant also demurs on the ground Plaintiff fails to state a 
cause of action because each of claims is time barred.  From Plaintiff’s Statement of Claims 
attached to her Complaint, all of the alleged wrongful conduct by Defendant Hampton occurred 
between February 2016 and August 2016.  The Complaint was filed on March 19, 2019. 
 The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 
substantial justice between the parties. (Code Civ. Proc., § 452.) A demurrer lies only for defects 
appearing on the face of the complaint or from matters of which the court must or may take 
judicial notice. (Code Civ. Proc., § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 
 
 
Breach of Contract 
 
              Plaintiff’s causes of action are not properly identified.  However, Plaintiff’s attachment 
(Number 4B-2) alleges facts indicating a cause of action for breach of contract.  Defendant 
demurs to this cause of action because it is uncertain. Plaintiff alleges she rented the 
commercial yard from Defendant and rental amount per month, but failed to allege whether the 
contract was oral or written or the duration of the lease agreement.  Although Plaintiff maintains 
in the Opposition that the contract was oral, arguments in the Opposition is no substitute for 
amendment of the complaint.  
 
 “Under California law, a contract claim based on a written agreement is governed by a 
four-year statute of limitations (Code Civ. Proc., § 337, subd. 1). (Angeles Chem. Co. v. Spencer 
& Jones (1996) 44 Cal.App.4th 112, 119.) For an oral contract, the statute of limitations is two 
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years. (Code Civ. Proc., § 339.)  (See Estate of Holdaway (2019) 40 Cal.App.5th 1049, 1057.)  
The claim accrues when the plaintiff discovers, or could have discovered through reasonable 
diligence, the injury and its cause.”  (Angeles Chem. Co. v. Spencer & Jones (1996) 44 
Cal.App.4th 112, 119.) 
 
 Here, Plaintiff alleges she received an eviction notice in February 2016.  Assuming 
Defendant breached the lease agreement, Plaintiff was aware of the alleged breach at that time.  
Plaintiff filed this action in March of 2019, a year after the statute of limitations had run if the 
contract was oral. In the Opposition, Plaintiff argues there is some tolling.  The demurrer to the 
breach of contract cause of action is sustained with leave to amend. 
  
 
Products Liability 
 
 “‘The elements of a strict products liability cause of action are a defect in the 
manufacture or design of the product or a failure to warn, causation, and injury.’ [Citations.]  
More specifically, plaintiff must ordinarily show: ‘(1) the product is placed on the market; (2) 
there is knowledge that it will be used without inspection for defect; (3) the product proves to be 
defective; and (4) the defect causes injury ….’  [Citation]” (Nelson v. Superior Court (2006) 144 
Cal.App.4th 689, 695.)   
 
              Plaintiff has not alleged the elements of this cause of action.  Specially, Plaintiff does 
not allege which product she claims is defective or that she suffered any injury from a defective 
product. Secondly, an action for personal injury caused by a defective product is subject to a 
two-year statute of limitations. (CCP § 335.1.) 
 
 The demurrer to the cause of action for products liability is sustained without 
leave to amend. 
 
 
Grand Theft Cause of Action 
 
 Plaintiff seeks recovery under Penal Code §§ 487(a) and 490a, which does not afford a 
remedy in Civil Court.  Plaintiff does list violation of CCP § 338. While the criminal codes do not 
provide a cause of action for Plaintiff to recover damages, the Court may look to the gravamen 
of the cause of action.  In tort, it appears the proper cause of action is conversion. “‘Conversion 
is the wrongful exercise of dominion over the property of another.’ [Citation.] Proof of conversion 
requires a showing of ownership or right to possession of the property at the time of the 
conversion, the defendant's conversion by a wrongful act or disposition of property rights, and 
resulting damages.” (Avidor v. Sutter's Place, Inc. (2013) 212 Cal.App.4th 1439, 1452.  
The statute of limitations set forth in CCP § 338(c) is applicable to conversion of personal 
property.  The three-year limitations period applies to actions for taking, detaining, or injuring 
any goods or chattels, including action for specific recovery of personal property.  “Under 
California law, the general rule is well established: ‘[T]he statute of limitations for conversion is 
triggered by the act of wrongfully taking property.’ [Citation.]” (AmerUS Life Ins. Co. v. Bank of 
America, N.A. (2006) 143 Cal.App.4th 631, 639.)   
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  Plaintiff alleges that property remained on the property as late as August 2016.  
The filing of the complaint in March of 2019 is timely as this cause of action. The demurrer to 
the cause of action for grand theft (conversion) is overruled. 
 
 
General Negligence and Intentional Tort 
 
 From Plaintiff’s Statement of Claim in the Attachment to the Complaint, it appears 
Plaintiff is alleging the latest injury caused by Defendant occurred in August 2016.  The cause of 
action for any personal injury is time barred.  Code of Civil Procedure provides: “Within two 
years: An action for assault, battery, or injury to, or for the death of, an individual caused by the 
wrongful act or neglect of another.” Plaintiff Complaint was filed in March of 2018, beyond the 
limitations period.  Thus, these causes of action are time barred. 
   
 Again, in the Opposition Plaintiff claims she can allege tolling.  The demurrer to the 
general negligence and intentional tort is sustained with leave to amend. 
 
 
Premises Liability 
 
  Premises liability is comprised of the same elements as negligence. (Kesner v. Superior 
Court (2016) 1 Cal.5th 1132, 1158.)  The elements of a negligence cause of action are duty, 
breach, causation, and damages. (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1205.)  “In 
regard to premises liability, “the duty arising from possession and control of property is 
adherence to the same standard of care that applies in negligence cases.’ [Citation.] (Coyle v. 
Historic Mission Inn Corp. (2018) 24 Cal.App.5th 627, 634.) Plaintiff’s action for premises lability 
is governed by the two-year statute of limitations set forth in CCP § 335.1.)   
 
 In addition to cause of action being time barred, Plaintiff has not alleged facts showing 
causation of a condition of the premises to her injuries.  The demurrer to the cause of action 
for premises liability is sustained with leave to amend. 
 
 
Action under CCP § 340(c) 
 
 Plaintiff does not state whether she is alleging an action for libel, slander or false 
imprisonment.  She does allege in Paragraph 12 of the Statement of Claim that in April 2016, 
Defendant Branden made statements against Plaintiff to a “man.”  But there are no allegations 
against Defendant Hampton.  At any rate, the statute of limitations for bringing such action is 
one year.  The claim is thus time-barred.  Demurrer to this cause of action is sustained 
without leave to amend. 
 
 
Economic Duress and Hardship 
 
 Plaintiff alleges in Paragraph 14 of her Statement of Claim that in May 2016, Defendants 
did not allow Plaintiff’s employees to retrieve her equipment left in the commercial yard.  She 
alleges this caused her “economic duress: wrongful or unlawful conduct that creates fear of 
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economic hardship which prevents the exercise of free will in engaging in a business 
transaction.”  Defendant believes Plaintiff is attempting to allege a cause of action for 
interference with prospective economic advantage.  This claim is subject to the two-year statute 
of limitations set forth at Code Civ. Proc., § 339, subd. 1. (Knoell v. Petrovich (1999) 76 
Cal.App.4th 164, 168.) 
 
 Plaintiff maintains she can allege some tolling of the statute.  The demurrer is 
sustained with leave to amend. 
  
 
Plaintiff’s Employees’ Personal Injury 
 
 Plaintiff lacks standing to bring an action for personal injury or intentional tort on 
behalf of her employees, William Labat and James Waraner.  Plaintiff failed to allege any facts 
demonstrating she has representative legal capacity to bring an action on their behalf. 
 
  To the extent Plaintiff attempts to bring a cause of action on behalf of her 
employees, the demurrer is sustained without leave to amend. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00893 
CASE NAME: MID CENTURY INSURANCE VS. JUAN 
HEARING ON MOTION TO QUASH SERVICE 
FILED BY JUAN TORRES 
* TENTATIVE RULING: * 
 
Appear. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01908 
CASE NAME: SINGH VS. KAUR 
HEARING ON MOTION TO VACATE DEFAULT AND DEFAULT JUDGMENT 
FILED BY SUKHDEEP KAUR 
* TENTATIVE RULING: * 
 
Before the Court is Defendant’s motion to vacate default and default judgment. For the reasons 
set forth, the motion is granted. Defendant is ordered to file her answer to the complaint 
by July 10, 2020 and serve a copy on Plaintiff’s counsel by that date. 

Facts 

Plaintiffs Mohinder Singh and Kuljinder Kaur filed a complaint seeking rescission and 
cancellation of a deed which they allege conveyed a 50% interest in their property to their 
nephew Gurpinder Singh, now deceased. Defendant and moving party Sukhdeep Kaur 
(“S. Kaur”), alleges she was Gurpinder Singh’s spouse.  
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Plaintiffs served S. Kaur with the summons and complaint by certified mail at an out-of-state 
address in the State of Washington.  Based on the delivery date on the certified mail receipt, 
Defendant’s answer was due November 14, 2019. Plaintiff file a request for entry of default and 
default entered by the clerk of the Court on November 15, 2019.  

S. Kaur filed her motion to vacate the default on February 3, 2020. It is supported by her 
declaration attesting that (1) she did not receive the summons and complaint, but did receive the 
request for entry of default on November 17, 2019; and (2) she engaged an attorney to help her 
vacate the default, but was notified at the end of January 2020 that the attorney had passed 
away earlier that month. The motion is supported by a proposed answer to the complaint (S. 
Kaur Decl. Exh. E). The court file reflects Defendant appeared for the February 4, 2020 case 
management conference.  

In opposing the motion to vacate the default, Plaintiffs argue that S. Kaur did nothing for a 
month after the default was taken and not obtain counsel until after she was served with the 
default request. (Richards Decl. ¶¶ 15, 16) They contend she has not advanced the related 
probate case involving her deceased spouse since it was filed in 2016. (Richards Decl. ¶¶ 3, 4) 
They also contend Defendant was told to engage counsel at the case management conference 
and has not done so. (Richards Decl. ¶ 18)  

Standards and Policy Governing Relief from Default 

Code of Civil Procedure § 473(b) provides both mandatory and discretionary grounds for 
vacating a default. The discretionary grounds, which apply to this motion, state the Court may 
relieve a party “from a judgment, dismissal, order, or other proceeding taken against him or her 
through his or her mistake, inadvertence, surprise, or excusable neglect.” The request for relief 
must be made within a “reasonable time, in no case exceeding six months, after the judgment, 
dismissal, order, or proceeding was taken.” (CCP § 473(b)) 

Section 473 is a remedial statute intended to be liberally applied to achieve the objective of 
determining actions on their merits. (Zamora v. Clayborn Contracting Group, Inc. (2002) 28 
Cal.4th 249, 256. The law strongly favors granting relief to allow the party to have his day in 
court. (Rappleyea v. Campbell (1994) 8 Cal.4th 975, 980-82; Shapiro v. Clark (2008) 164 
Cal.App.4th 1128, 1139-1140) Any doubts as to whether relief is warranted are to be resolved in 
favor of the party seeking relief. (Austin v. Los Angeles Unified School District (2016) 244 
Cal.App.4th 918, 929) When the party seeking relief from a default moves diligently and the 
party opposing is not prejudiced, “ ‘very slight evidence will be required to justify a court in 
setting aside the default.’ [Citations omitted.]” (Elston v. City of Turlock (1985) 38 Cal. 3d 227, 
233 [superseded by statute on other grounds]) (See also Mink v. Superior Court (1992) 
2 Cal.App.4th 1338, 1343 [same]) 

Analysis 

The Court has reviewed the moving and opposing papers in light of the policy of liberally 
granting relief and the “very slight evidence” required to support setting aside a default under 
the case law. The Court finds Defendant has shown reasonable diligence under the 
circumstances in seeking to vacate her default, giving due consideration to her counsel's 
passing in January. Plaintiffs have not shown prejudice if the default is set aside so that the 
action can be decided on the merits. Therefore, Defendant’s motion is granted. 
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15.  TIME:  9:00   CASE#: MSC19-02113 
CASE NAME: MARTINEZ  VS.  AWCY, LLC 
HEARING ON MOTION TO STRIKE PLAINTIFFS COMPLAINT 
FILED BY AWCY, LLC 
* TENTATIVE RULING: * 
 
Continued to September 3, 2020 at 9:00 AM in Dept. 33. 
 

  

16.  TIME:  9:00   CASE#: MSC19-02153 
CASE NAME: VEAL VS. CONTRA COSTA COUNTY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel. 
 

  

17.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: AZZOPARDI VS. DEUTSCHE BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY TOBIAS KAHAN, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Tobias Kahan, LLC (“Tobias Kahan” 
or “Defendant”). The Demurrer relates to the First Amended Complaint (“FAC”) filed by Plaintiff 
Saviour Azzopardi (“Plaintiff” or “Azzopardi”). The FAC alleges causes of action for (1) wrongful 
foreclosure; (2) declaratory relief; (3) cancellation of instruments; and (4) to set aside trustee’s 
sale. 

For the following reasons the Defendant’s Demurrer to Plaintiff’s cause of action for wrongful 

foreclosure is sustained, without leave to amend. 

Request for Judicial Notice 

Plaintiff requests judicial notice of a declaration filed in Case No. PS19-1246. Defendant objects. 
The Request is denied. Evid Code § 450. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, 
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or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 
242, 247.) 

Factual Background 

This is an unlawful foreclosure action. Plaintiff alleges that he is the owner of real property 
located at 4451 Driftwood Court, Discovery Bay, CA 94505 (the “Property”). (FAC at ¶ 1.) On or 
about March 26, 2007, Plaintiff obtained a $948,000 mortgage loan from American Home 
Mortgage Acceptance, Inc. (“AHM Acceptance”) secured by the Property. (Id. at ¶ 10.) 

On or about August 5, 2008, MERS substituted AHMSI Default Services, Inc. as Trustee 
under the Deed of Trust. (FAC at ¶ 12.) Plaintiff alleges that this Substitution of Trustee is void. 
(Id. at ¶ 13.) 

On or about August 27, 2008, MERS executed an Assignment of the Deed of Trust to American 
Home Mortgage Servicing, Inc. (FAC at ¶ 14.) Plaintiff alleges that upon executing this 
assignment, “the Loan was taken out of the MERS system and database. MERS ceased to be 
the beneficiary or the nominee beneficiary of the DOT upon execution” of this assignment. (Id.) 

MERS executed another assignment of the Deed of Trust to Deutsche Bank on or about 
April 12, 2012. (FAC at ¶ 15.) Plaintiff alleges that this 2012 assignment is void because MERS 
lacked authority to execute the assignment to Deutsche Bank. (Id. at ¶ 16.) 

On or about May 11, 2012, AHM Servicing, as attorney in fact for Deutsche, executed a 
Substitution of Trustee naming Power Default Services (“PDS”) as the Trustee of the Deed of 
Trust. (FAC at ¶ 18.) Plaintiff alleges that this assignment was void as well. (Id. at ¶ 19.) 
On May 13, 2014, PDS recorded a Notice of Default and Election to Sell Under Deed of Trust. 
(Id. at ¶ 20.) 

On September 13, 2019, PHH Mortgage Corporation as servicer for Deutsche Bank executed a 
Substitution of Trustee naming Western Progressive as the new Trustee. (FAC at ¶ 21.) On 
September 18, 2019 Western Progressive executed a Notice of Trustee’s Sale with a sale date 
of November 19, 2019. (Id. at ¶ 22.) The Property was sold on November 19, 2019 to Tobias 
Kahan, LLC. (Id. at ¶ 24.) 

Analysis 

Wrongful Foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 

Defendant demurs to this cause of action on the grounds that it is not and has never been the 
trustee or mortgagee of the mortgage deed of trust on the Property. In opposition, Plaintiff 
argues that Tobias Kahan is a necessary party to the litigation. In support he points to his 
allegation that “Tobias Kahan cannot claim bonafide purchaser status (“BFP”) because a 
representative for Plaintiff announced Plaintiff’s interest in the Property at the foreclosure sale 
and thus put Tobias Kahan on notice of Plaintiff’s claims regarding the wrongful foreclosure and 
the upcoming litigation.” FAC at ¶ 24. This allegation does not support a claim of wrongful 
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foreclosure against Defendant. Plaintiff fails to meaningfully respond to Defendant’s argument in 
opposition: his primary indispensable party argument is undermined by the fact that Plaintiff’s 
claims against Defendant for declaratory relief and to set aside trustee’s sale were not 
challenged by the Demurrer. If Plaintiff were to prevail on those claims, he could obtain the relief 
he seeks against Defendant: damages and title to the Property. In the absence of any credible 
argument suggesting what facts Plaintiff could allege to state this claim against Defendant, 
leave to amend is denied. 

 

  

18.  TIME:  9:00   CASE#: MSC20-00053 
CASE NAME: 1643 VALENCIA PROPERTIES  VS.  YOUNGMAN 
HEARING ON DEMURRER TO COMPLAINT of 1643 VALENCIA PROPERTIES, A 
CALIFORNIA FILED BY WMB2, LLP, DAVID M. BOTT 
* TENTATIVE RULING: * 
 
Plaintiff 1643 Valencia Properties, LLC (“Valencia”) brings this action against its former 
attorneys and accountants. The complaint alleges professional negligence in connection with 
the preparation of Valencia’s 2008 tax returns and other advice Valencia received related to 
commercial real estate it owned in San Francisco. The Accountants (for present purposes, 
the distinction between the accounting firm and David Bott, the individual accountant, is 
immaterial) demur to the complaint, contending that the professional negligence cause of action 
is time-barred. 

Relevant Standards and Authority 

The Court must accept all the factual allegations of the complaint as true for purposes of ruling 
on the demurrer. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) Thus, the Court treats the facts 
as undisputed, solely for purposes of ruling on the demurrer. While the application of the statute 
of limitations ordinarily is a fact question (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1112), 
when the facts are undisputed, it becomes a question of law appropriate for decision on 
demurrer. (Aryeh v. Canon Business Solutions (2013) 55 Cal.4th 1185, 1191.) 

Applicable Limitations Period 

When the gravamen of the complaint is accounting negligence, the two-year limitations period 
set forth in Code of Civil Procedure section 339(1) applies. (Sahadi v. Scheaffer (2007) 155 
Cal.App.4th 704, 715.) 

The limitations period starts to run “when (1) the aggrieved party discovers the negligent 
conduct causing the loss or damage and (2) the aggrieved party has suffered actual injury as a 
result of the negligent conduct.” (Apple Valley Unified School Dist. v. Vavrinek, Trine, Day & Co. 
(2002) 98 Cal.App.4th 934, 942.) 

Although Valencia appears to have been generally aware that there were potential problems 
with the set of transactions that occurred in 2008, and the Accountants argue that this 
knowledge sufficed to commence the limitations period running, Valencia contends that the 
complaint is nonetheless timely, because no additional tax was assessed until early 2019. As a 
result, Valencia says, International Engine Parts, Inc. v. Feddersen and Company (1995) 9 
Cal.4th 606 (“Feddersen”) and its progeny compel the finding that there was no “actual injury,” 
within the meaning of section 339(1) and thus the demurrer should be overruled. In the reply, 
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the Accountants argue that Feddersen does not apply to the facts here. Accordingly, the Court 
examines Feddersen and related authority below, along with the allegations of the complaint, to 
determine if that authority controls the outcome here. 

Feddersen 

As stated above, the statute of limitations begins to run on an accountant malpractice claim 
when the plaintiff both (1) discovers the injury causing negligence and (2) suffers actual injury 
as a result of the negligence. In Feddersen, the California Supreme Court was called to address 
the second prong; that is, to determine “when actual injury, caused by an accountant’s negligent 
filing of tax returns, occurs so as to commence the running of the two-year statute of limitations 
period of Code of Civil Procedure section 339, subdivision 1.” (Feddersen at p. 608.)  

The holding of Feddersen can be succinctly stated: a plaintiff suffers actual harm sufficient to 
commence the running of the two-year limitations period when, following an accountant’s 
negligent preparation of a tax return, the tax deficiency is actually assessed by the IRS. 
(Feddersen at pp. 608-09.)  

Van Dyke 

Shortly after Feddersen was decided, it was analyzed in depth by Van Dyke v. Dunker & Aced 
(1996) 46 Cal.App.4th 446 (“Van Dyke”). In Van Dyke, the Fifth Appellate District determined 
that Feddersen did not apply, primarily because the Van Dyke plaintiffs suffered “out of pocket 
loss” that was not dependent on the taxing authority assessing them more taxes than they paid. 
(Id. at pp. 454-55.) Rather, the Van Dyke plaintiffs were told by their accountants that they would 
have to pay a certain amount of tax, but before a tax return reflecting that advice was even filed, 
they were told that the initial advice was incorrect; they would owe more than they were initially 
told. They paid the additional amount, although they incurred additional expense to do so, in the 
form of taking a loan from family members at a substantial interest rate. (Id. at p. 455.)  

There was no dispute with the taxing authority, there was no subsequent tax assessment. 
“[A]ctual injury occurs for purposes of the statute of limitations when the client finally suffers a 
detriment, which is not merely potential or tentative, as a direct result of the malpractice … 
There was nothing speculative about the damages they suffered in 1991 as a result of the 
alleged erroneous advice.” (Id. at pp. 454-55.) 

Feddersen did not apply because the loss was not contingent on a subsequent tax assessment. 
The negligent advice led to the Van Dyke plaintiffs owing more tax than they planned for almost 
immediately; an amount they paid almost immediately. 

Apple Valley 

The reply cites Apple Valley Unified School Dist. v. Vavrinek, Trine, Day & Co. (2002) 98 
Cal.App.4th 934 (“Apple Valley”) for the proposition that Feddersen is limited in its application. 
And that is certainly true. (E.g., Apple Valley at p. 945 [Feddersen limited to “the context of 
negligent tax return preparation”].) But Apple Valley said that in the context of the particular facts 
in that case, which had nothing to do with tax preparation. (Apple Valley at p. 946 [“the alleged 
malpractice in this case was not negligent preparation of a tax return”].)  

Here, as summarized below, the allegations relate to negligent preparation of Valencia’s 2008 
tax return. Thus, Apple Valley does not inform the analysis in this case. 
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Moss 

The latest published decision to examine Feddersen was Moss v. Duncan (2019) 36 
Cal.App.5th 569 (“Moss”).  

First, the reply seems to suggest that Feddersen applies only in the context of a federal tax 
proceeding; that an IRS audit or other federal tax dispute is required for Feddersen to apply. 
To the extent the Accountants are taking that position, the Court rejects it. Moss explicitly says 
that the Feddersen rule applies to both federal taxes and state taxes. (Id. at p. 575.) 

In Moss, the plaintiff knew of “potential liability” long before the complaint was filed, and 
“incurred expenses challenging that liability.” (Id. at p. 577.) But unlike Van Dyke, there was no 
actual injury until the final assessment by the taxing authority. (Id. at p. 578.) 

Finally, Moss also stands for the proposition that Feddersen is not limited to the negligent 
preparation or completion of tax returns. Feddersen also applies to the tax advice that gives rise 
to the relevant tax returns. (Id. at pp. 576-77.) 

Summary of Allegations Vis-à-vis the Accountants 

The majority interest in Valencia was owned by Elizabeth Hohenrieder’s revocable trust from 
Valencia’s inception in 1998 until Ms. Hohenrieder’s death in February 2008. (Complaint, ¶ 2.) 
Upon Ms. Hohenrieder’s death, the trust’s interest in Valencia passed to Ms. Hohenrieder’s 
children. (Id.) The Accountants prepared Valencia’s tax returns and form K-1s, including in 
2008. (Id.)  

The Accountants indicated on Valencia’s 2008 tax return that it did not own real property in 
California. That was not accurate. (¶¶ 6, 9.) If the 2008 return had been completed accurately; 
that is, if the tax return had indicated ownership of real property, the real property would have 
been reassessed, and the tax liability on that property would have increased. (¶ 7.) But owing to 
the nature of the leases Valencia had with its tenants, the property tax increase would have 
been covered by Valencia’s tenants. (Id.) In April 2018, Valencia discovered that its attorneys 
had not filed a form BOE 100B in 2008. (¶ 20.) Form BOE 100B provides information 
concerning a change in control of an LLC. (¶ 3.) After the BOE 100B was filed, Valencia’s real 
property was reassessed in January 2019, and a tax deficiency was charged to Valencia in 
March 2019. (¶¶ 21-22.) 

Analysis 

This case is much more like Feddersen and Moss than it is Van Dyke or Apple Valley. 
The complaint alleges that the Accountants made a mistake in preparing Valencia’s 2008 
tax return; i.e., failed to indicate that Valencia owned real property. That mistake was dormant 
until the relevant taxing authority became aware of the property and the change in control and 
assessed significant back taxes on Valencia’s property. That did not happen until early 2019, 
less than two years before the complaint was filed.  

Put in terms of Feddersen, “an inchoate or potential injury cannot give rise to a professional 
malpractice action … whether the taxpayer suffered actual injury as a result of the accountant’s 
allegedly negligent preparation of the tax returns is contingent,” but once the taxing authority 
issues a final assessment of additional tax, “the harm caused by the accountant’s negligence is 
no longer contingent and the taxpayer’s cause of action … accrues.” (Feddersen at p. 620.) 
Although Feddersen clarified the specifics in relation to accounting malpractice, this has long 
been the law in the context of professional negligence:  
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if the allegedly negligent conduct does not cause damage, it generates no cause 
of action … The mere breach of a professional duty, causing only nominal 
damages, speculative harm, or the threat of future harm—not yet realized—does 
not suffice to create a cause of action for negligence. Hence, until the client 
suffers appreciable harm as a consequence of [the negligence], the client cannot 
establish a cause of action for malpractice.  

(Budd v. Nixen (1971) 6 Cal.3d 195, 200.)  

When the Accountants made the mistake in 2008, Valencia suffered a “potential injury,” 
contingent on the taxing authority discovering the mistake and assessing additional tax. 
That happened in early 2019, and at that time, the harm caused by the Accountants’ negligence 
was no longer contingent. The harm had been realized in the form of increased property taxes 
that Valencia could no longer pass on to its tenants, but rather, had to pay itself. 

The reply seeks to characterize this matter as relating to “property reassessment,” rather than 
taxation. The Court considers that to be mere semantics. A taxing authority collects taxes from 
an LLC; the amount collected depends in part on real property the LLC owns, and the taxing 
authority’s assessment of the value of the real property to be taxed. Here, the complaint alleges 
that the Accountants failed to tell the taxing authority that the LLC owned property, and so the 
taxing authority failed to tax the LLC appropriately on that property. But no harm resulted from 
that error until the taxing authority discovered the omission and assessed back taxes. That 
happened in early 2019, well within the two-year limitations period provided by section 339(1). 
That fact pattern falls squarely into the rule stated in Feddersen and Moss. 

Feddersen and its progeny apply to the facts alleged here. The complaint is timely. The 
demurrer is overruled. The Accountants shall file and serve an answer to the complaint on or 
before July 17, 2020. 

 

  

19.  TIME:  9:00   CASE#: MSC20-00318 
CASE NAME: WENDY DONHAM VS. REAL TIME RESOLUTIONS 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY WENDY DONHAM 
* TENTATIVE RULING: * 
 
Continued to 7/30/20 at 9:00 a.m. 
 

  

20.  TIME:  9:00   CASE#: MSC20-00333 
CASE NAME: DELGADILLO VS. LASKARIS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JO-ANN LASKARIS 
* TENTATIVE RULING: * 
 
Appear. 
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21.  TIME:  9:00   CASE#: MSC20-00534 
CASE NAME: STATE ROUTE 4 BYPASS AUTHORITY  VS.  PG&E 
HEARING ON MOTION FOR PREJUDGMENT POSSESSION 
FILED BY STATE ROUTE 4 BYPASS AUTHORITY 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

 

  

22.  TIME: 10:30   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TONY WONG, et al. 
* TENTATIVE RULING: * 
 
            Defendants’ Tony Wong, Yvonne Wong, et al.’s motion for summary judgment is 
denied.  Defendants’ motion for summary adjudication is granted in part and denied in part.   
 
 
Background 
 
 On January 15, 2010, Plaintiff Badr Sanane Azze entered into a commercial Lease for 
property located at 134 East 10th St. in Pittsburg, with the owners, Defendants Tony and 
Yvonne Wong.  The Lease term was five years with an option to renew, provided Plaintiff gave 
written notice no later than 90 days before expiration of the lease.  Plaintiff did not exercise the 
option in writing. Plaintiff alleges the parties came to an oral agreement to extend the lease in 
2014 to 2021.  
 
 The Lease also contained a right of first refusal provision, allowing Plaintiff the right to 
purchase the property if the Wongs ever sought to sell it.  On or about November 13, 2017, 
the Wongs and Plaintiff entered into a Purchase Agreement under which Plaintiff would 
purchase the property for $680,000.  Defendants contend there was no agreement.   On 
September 3, 2018, the Wongs – through an attorney – informed Plaintiff that they intended to 
sell the property to defendants D.N. Development Group (DND) and HBD Capital, LLC (HBD).    
 
 
Motion  
 
 The First Amended Complaint alleges nine causes of action based on Plaintiff’s rights 
under two agreements:  (1) Real Estate Purchase Agreement for California, executed on 
November 13, 2017 for the purchase of the subject property.  Under the purchase agreement, 
Plaintiff contends he is entitled to specific performance and damages. (2) Commercial Lease 
Plaintiff entered into in 2010, which Plaintiff alleges was extended to January 31, 2020 or 2021.  
Under the lease, Plaintiff contends he had a right of first refusal to the purchase the subject 
property. 
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 Defendants’ motion for summary judgment, alternatively, summary adjudication, is 
premised on the fact that neither of these agreements is presently in effect. 
 
 
Standard of Review 
 
   “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   The court shall consider all of the 
evidence set forth in the papers, except the evidence to which objections have been made and 
sustained by the court, and all inferences reasonably deducible from the evidence. (Code Civ. 
Proc., § 437c(c).)  
  
 “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of 
action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  “[A] moving 
defendant may rely on factually devoid discovery responses to shift the burden of proof pursuant 
to section 437c, subdivision (o)(2). Once the burden shifts as a result of the factually devoid 
discovery responses, the plaintiff must set forth the specific facts which prove the existence of a 
triable issue of material fact.”  (Union Bank v. Superior Court (1995) 31 Cal.App.4th 573, 590.) 
 

I. Defendants Assert There are No Triable Issues of Fact Regarding Plaintiff’s 
Claims Arising out of the Lease or Purported Purchase Agreement    

 
  

A. REAL ESTATE PURCHASE AGREEMENT FOR CALIFORNIA 
 

 In November 2017, the Wongs allegedly informed Plaintiff of their desire to sell the 
Property.  The Wongs drafted the Real Property Purchase Agreement, whereby Plaintiff agreed 
to purchase the property for $680,000.  The parties executed the Agreement on November 13, 
2017.  The Purchase Agreement had missing pages, 8-10 and 16.  After execution of the 
contact, Plaintiff began seeking finance.   
 
 Defendants move for summary judgment on the ground the Real Estate Purchase 
Agreement is not enforceable because there was no mutual assent to establish a valid, binding 
contract; specific performance is unavailable because Plaintiff breached the contract; and 
Plaintiff cannot establish he was ready, willing and able to perform.   
 
 

1. Mutual Assent  
 

 Defendants argue Plaintiff has no rights under the Real Estate Purchase Agreement, 
executed on November 13, 2017, because the “purported” agreement is not a binding contract. 
Defendants contend there was no mutual assent because the Wongs intended the document to 
be a letter of intent for Plaintiff to submit to a lender to obtain a loan.  (SSUMF No. 3.)  
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Moreover, Plaintiff knew there was no intention for the purported purchase agreement to act as 
a binding contract and this is evident by Plaintiff’s brother submitting a subsequent agreement. 
(SUMF No. 1 and corresponding evidence) 
 
 “‘An essential element of any contract is the consent of the parties, or mutual assent.’ 
[Citation.]”  Further, the consent of the parties to a contract must be communicated by each 
party to the other. (Civ. Code, § 1565, subd. 3.) ‘Mutual assent is determined under an objective 
standard applied to the outward manifestations or expressions of the parties, i.e., 
the reasonable meaning of their words and acts, and not their unexpressed intentions or 
understandings.’[Citation.]” (Esparza v. Sand & Sea, Inc. (2016) 2 Cal.App.5th 781, 788.) 
 
 Here, Defendants put forth evidence that the Wongs verified in their deposition testimony 
that the purported purchase agreement was not intended to be a purchase agreement but a 
letter of intent for Plaintiff to submit to a lender to obtain a loan.  (SSUMF No. 3.)  
 
 Plaintiff argues that if the Wongs believed the Real Estate Purchase Agreement was 
only a letter of intent, they never communicated their mistaken belief to Plaintiff, who always 
believed it to be an enforceable contract. (PUMF 30.) Plaintiff maintains the Parties repeatedly 
referred to it as a “purchase agreement” in their communications with each other. (Plaintiff’s 
Exhibit 24 and 25.) Plaintiff presented evidence that Wongs understood that they were signing a 
contract to sell and convey the property to Plaintiff.  (Plaintiff’s Exh. 11, Wong Depo., 47:17-25; 
48:1-20; 53:5-11.)  Plaintiff argues the Wongs’ contemporaneous statements and conduct are 
inconsistent with their subsequent claim (in deposition testimony) that the Purchase Agreement 
was not intended to be a contract. 
 
 In the Reply, Defendants point out that Plaintiff’s contention bolster the Defendant’s 
position.  At the time performance was due, Plaintiff did not utilize his financial options to 
perform.  Instead, he had Castillo, a real estate agent, prepare an offer to replace the Purchase 
Agreement.  Defendants argue this action is inconsistent with mutual assent.  
 
 As stated above, mutual assent to contract is based upon objective and outward 
manifestations of the parties.  Plaintiff presented evidence of Defendant’s outward manifestation 
of the assent.  The Real Estate Purchase Agreement is executed by both parties.  Defendants 
submitted no evidence, contemporaneous with the execution of the contract, that the parties 
intended the agreement to only be a letter of intent.  There is, however, evidence the Wongs 
intended to sell the property to Plaintiff.  (Tony Wong Depo., 43:13-22; 48:1-20; 53:5-11, 20-25.)  
Also, Tony Wong prepared the Agreement (Tony Wong Depo. 101:18-25.) Also, there is 
evidence Plaintiff was trying to secure a loan and needed the purchase agreement for that 
purpose. Other than the Wongs’ subsequent deposition testimony, there is no evidence that the 
only purpose of the Real Estate Purchase Agreement was for Plaintiff to obtain a loan.  There is 
no dispute that the loan Plaintiff was trying to obtain was to purchase the property. 
 
 The Court notes Plaintiff’s evidence supporting Plaintiff’s assertion that the parties 
referred to the November 2017 document as the “purchase agreement” in their communication 
is misleading.  Plaintiff references the evidence in Plaintiff’s Exhibit 25. The text messages 
are dated in early August 2018. Ahmed Azze’s Declaration at ¶10 explains that a “replacement 
contract” was sent to the Wongs. The replacement contract is dated August 1, 2018.  
On August 4, there is a text message to the Wongs asking, “Have you reviewed the purchase 
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agreement the real estate agent emailed you?”  (P. Exh. 26.) It is very plausible that the parties 
in Exhibit 25 and 26 were referencing the “replacement contract” and not the November 13, 
2017 document. 
 
 While Defendants have submitted evidence that the November 2017 agreement was 
meant only as a letter of intent, Plaintiff has submitted evidence showing otherwise.  Here, 
the evidence is in conflict, and on a motion for summary judgment, it is not up to the court to 
weigh conflicting evidence or to assess the credibility of witnesses. “Rather, the court's duty is to 
determine only whether the evidence could, as a matter of law, support a judgment in favor of 
the nonmoving party.”  (Sandell v. Taylor-Listug, Inc. (2010) 188 Cal.App.4th 297, 319.)  
The evidence could support a judgment in favor of Plaintiff because Defendants drafted and 
executed the November 2017 purchase agreement.  “Ordinarily one who signs an instrument 
which on its face is a contract is deemed to assent to all its terms.” (Marin Storage & Trucking, 
Inc. v. Benco Contracting & Engineering, Inc. (2001) 89 Cal.App.4th 1042, 1049.)  A party's 
“subjective intent, or subjective consent, therefore is irrelevant.”  (Stewart v. Preston Pipeline 
Inc. (2005) 134 Cal.App.4th 1565, 1587.)  Here, the evidence is such that a reasonable fact 
finder could conclude the parties had reached a mutual assent. Therefore, Plaintiff has 
submitted evidence sufficient to raise a triable issue of fact as mutual assent of the parties to 
create a binding contract.  
 
 

2. Defendants Assert Plaintiff  Breached the Real Estate Purchase Agreement   
 

 Defendants argue it is undisputed Plaintiff did not meet any of the requisite dates in 
terms of securing financing. (SSUMF No. 5.)   Plaintiff failed to obtain the financing by dates 
specified in ¶5 of the Agreement.  That is, Plaintiff failed to obtain financing by December 14, 
2017 (30 days from effective date of agreement) or December 31, 2017 (closing date).  The 
Agreement contained a time-is-of-the-essence clause at ¶62. (SSUMF No.7.)  Because of 
Plaintiff’s failure to perform, Defendants argue that neither damages nor specific performance is 
available to Plaintiff for Defendants’ alleged breached of November 2017 purchase agreement.    
 Defendants anticipate that Plaintiff will argue that Defendant’s failure to provide missing 
pages of the Agreement prevented his performance, but Defendants maintain the issue of 
missing pages did arise until after Plaintiff’s performance was due.  (SSUMF No. 8.)  Plaintiff’s 
alleged loan approval did not occur until March 30, 2018, well beyond the compliance dates in 
the Purchase Agreement.  (SSUMF No. 9.) 
 
 In opposition to the motion, Plaintiff argues that there is evidence Defendants waived the 
time-of-the-essence provision in the contract.  Plaintiff submitted a text message of Yvonne 
Wong dated February 5, 2018, where she asked, “Ahmed How is the BANK loan going? any 
news? Have been over 4 months already, would you please give me an answer, let me go 
ahead to start another plan, thank you.”  (Plaintiff’s Exhibit 25.) It is Plaintiff’s position that the 
continued communication by the Wongs amounted to waiver of the financing deadlines.  
Additionally, the Purchase Agreement required the Wongs’ cooperation by providing the missing 
pages for Plaintiff to obtain the loan and the Wongs failed to provide the missing pages.   
 
 “The traditional rule has been tempered so that including a time is of the essence 
provision in a contract does not always make untimely performance a breach.” (Magic Carpet 
Ride LLC v. Rugger Investment Group, L.L.C. (2019) 41 Cal.App.5th 357, 367.)  “California 
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courts generally do strictly enforce time deadlines in real estate sales contracts, permitting the 
seller to cancel after the time specified where time is specifically made of the 
essence unless there has been a waiver or potential forfeiture.”  (Galdjie v. Darwish (2003) 113 
Cal.App.4th 1331, 1342.)  
 
 In the Reply, Defendants argue that the issue of waiver was not raised in Plaintiff’s FAC 
and therefore should be disregarded. However, waiver is not an element of the cause of action.  
Defendant also argues the Purchase Agreement compelled performance in 2017 and stated the 
Agreement could not be contradicted absent signed and delivered written consent by both 
parties.  (FAC, Exh.3 p. 14; ¶57.)  
 
 Moreover, the Wongs could not have knowingly and intentionally waived the provision 
because they never intended the Purchase Agreement to be anything other than a letter of 
intent and Plaintiff is raising the waiver issue for the first time now in opposition to this motion. 
Finally, Defendants argue that waiver does not mean waiver of performance. The waiver applied 
in Galdjie when the buyer tendered performance. Plaintiff has not tendered performance. 
 
  Furthermore, Defendants point out that Plaintiff’s evidence of waiver is from February 
2018 through August 2018, after the contract had already expired. Finally, Defendants argue 
that even if the waiver applies to the Purchase Agreement, Plaintiff’s counter-offer terminated 
the Purchase Agreement.  Plaintiff had directed Castillo (real estate agent) to prepare an offer of 
$650,000 to the Wongs.  (Choudhary Decl. ISO Reply, Exhibit B, 20:19-23.) Plaintiff has 
objected to this new evidence raised for the first time in the Reply.   
 
 Here, Defendants produced no evidence the sellers elected to cancel the contract after 
the specified financing deadlines.  On the other hand, Plaintiff has presented evidence of waiver 
of the “time is of the essence” provision by Defendants’ communication and working with 
Plaintiff past the deadlines in the agreement.  Defendants have not established, as a matter of 
law, the contract was canceled or that Plaintiff breached the contract by Plaintiff’s failure to 
timely meet his obligations. Triable issues of fact remains as to whether the Defendants waived 
the time of essence provision.  
   
 

3. Plaintiff’s Readiness, Willingness, and Ability to Perform 
 

 “[T]o obtain specific performance, a buyer must prove not only that he was ready, willing 
and able to perform at the time the contract was entered into but that he continued to be ready, 
willing and able to perform at the time suit was filed and during the prosecution of the specific 
performance action.”  (C. Robert Nattress & Assocs. v. Cidco (1986) 184 Cal.App.3d 55, 64.)  
Also, even in an action for damages, the plaintiff still has to show he had the ability to perform all 
conditions in the contract.  (See Ersa Grae Corp. v. Fluor Corp. (1991) 1 Cal.App.4th 613, 625.)  
“Although it is true that an anticipatory breach or repudiation of a contract by one party permits 
the other party to sue for damages without performing or offering to perform its own obligations 
(§ 1440), this does not mean damages can be recovered without evidence that, but for the 
defendant's breach, the plaintiff would have had the ability to perform.”  (Ersa Grae Corp. v. 
Fluor Corp. (1991) 1 Cal.App.4th 613, 625.) 
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 Defendants claim the evidence Plaintiff presented failed to establish he was ready, 
willing and able to perform.  Plaintiff’s evidence of funding consisted of two emails, one 
contending pre-approval from Rubicon Mortgage dated April 3, 2018, and one from City National 
Bank dated July 13, 2018.  (SSUMF Nos. 11-13.)  Defendants argue that neither of these 
establish that Plaintiff was ready, willing able to perform at the time the performance was due.  
As to the Rubicon loan, there is no evidence Plaintiff paid the due diligence fee to secure the 
loan.  (SSUMF No. 14.)  As to the City National Bank, there is no evidence the loan was ever 
submitted to the SBA.  (SSUMF No. 15.) 
 
 Plaintiff submits evidence that he has already been ready, willing and able to perform.  
(PMF 73-79.) In addition to the potential loans, Plaintiff’s declaration states that in November of 
2017, he had $456,680.47 in liquid cash assets of his own personal funds.  (Badr Decl., ¶18; 
Exhs. 28, 37)  When the lawsuit filed, he had $579,560.03 in liquid cash assets.  (Badr Decl., 
¶20; Exhs. 29 and 40.) Plaintiff also submitted the declaration of Jeff Cheung, a community and 
banking expert. (Plaintiff’s Exhibit 8.) He reviewed Plaintiff’s financial statements and multiple 
sources of financing options and concluded that it was more likely than not Plaintiff would have 
been approved for the loans and Plaintiff would have secured financing for the purchase.   
 
 Plaintiff acknowledges he did not tender performance by the closing date in the purchase 
agreement, but argues this performance was excused due to the Wong’s failure to provide all 
necessary papers.  Here, Plaintiff submitted his declaration and financial statements and those 
of his brothers, who all declared they had and have available cash and credit are willing to 
provide financial assistance to Badr.  (Plaintiff’s Exhibits 1-5, 37-44.)   
 
 In the Reply, Defendant argues that at the time of performance, Plaintiff had a loan 
commitment and other options to perform, but was unwilling to utilize it.  Plaintiff contended in 
the Opposition, that he had a loan from his cousin, a real estate investor.  However, Plaintiff’s 
preference was to obtain a conventional loan on favorable terms. So, it was not the Wongs 
alleged misconduct that prevented Plaintiff’s performance, but Plaintiff’s unwillingness.  Also, 
Defendants argue that Plaintiff’s evidence of family members’ willingness to utilize their credit to 
help purchase the property does not establish their knowledge and intent to do so when 
performance was initially due.   
 
 Plaintiff has submitted substantial evidence to raise a question of fact as to whether 
he was ready, willing, and able to perform both at the time of the original contract and 
during the specific performance action. The motion for summary adjudication of this issue 
cannot be granted.   
 
 

B. REAL ESTATE LEASE 
 

 Plaintiff alleges he had a right of first refusal, under the Lease, to purchase the property.  
Defendant moves for summary judgment on the ground the Plaintiff did not extend the lease in 
writing and the right of first refusal option was not enforceable as it did not survive when Plaintiff 
became a month-to-month tenant.  
 
 On January 15, 2010, the Parties entered into the Lease.  The Lease had a term of 5 
years, terminating on January 31, 2015, unless Plaintiff extended the lease, in writing 90 days 
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before the termination date.  (SSUMF Nos. 9-10.)  It is undisputed that Plaintiff did not extend 
the lease in writing.  Defendants presented sufficient evidence establishing the fact that 
Plaintiff’s right of first refusal did not survive.  Defendants’ evidence is sufficient to shift the 
burden to Plaintiff to raise a triable issue of fact as the survival of the right of first refusal. 
 
 Plaintiff argues triable issues of fact exist as to whether the Lease was properly 
extended and whether the option of first refusal continued into the holdover tenancy if the Court 
finds the Lease was not extended.   
 
 As to extension of the contract, Plaintiff argues that Defendants ignore the evidence that 
the Wongs orally agreed to extend the lease and that the Option Clause was exercised 
accordingly.  (PMF 62-65.)  To support the argument, Plaintiff submits the deposition testimony 
of Ahmed Sanane, who claims Tony Wong came into the market sometime in 2014 and orally 
agreed to extend the lease.  (Plaintiff Exh. 16, Ahmed Depo. 2:7-25.) Plaintiff claims Yvonne 
Wong admitted in her deposition testimony that she believed that the Lease was extended until 
2021. (PMF 44) (The Court notes Ms. Wong was testifying as to what she told Sandeep, a 
potential buyer, not Plaintiff.)   
 
 Ahmed provided the following testimony: 
 

In 2014, Tony Wong came to the store to collect the rent.  Me and Badr talked to 
Tony Wong about, you know, extending the lease.  That was before he got sick.  
And we ask him, you know, that we need to extend, you know, the lease, you 
know, based on, you know, what we have on the lease that, you know, we have 
the five-year option. 
  
So he told us on his own words, you know, that he have no problem to extend it, 
but he said that, you know, should be fine, you know, we not going anywhere.  
They’re not going to kick us out.  He not going to put us away.  We are good 
tenants.  He don’t want nobody in the property but us…. 
 

(Plaintiff’s Exh. 16, Tony Wong Depo., 28: 7-20.)   
 
 Based on this exchange Plaintiff argues there was an oral agreement to extend the 
lease. Plaintiff argues the oral modification of the written lease was fully executed when Plaintiff 
continued to occupy the premises and the Wongs continued to collect rent.  
 
 In the Reply, Defendants argue that Plaintiff goes outside the pleadings when 
contending there was a contract modification.  Plaintiff’s Facts Nos. 62-64 regarding Tony 
Wongs’ agreement to extend the lease was not alleged in the FAC. Also, the oral modification 
fails.  Oral agreements cannot supersede the writing requirement in the lease.   
 
    It appears Plaintiff is contending Tony Wong orally agreed to modify the five-year 
option, which required the landlord to be notified in writing and that the extension of the lease 
would happen automatically, without a writing.  However, there is another plausible reading of 
this exchange: Tony Wong was stating that should Plaintiff choose to exercise the option, there 
will be no problem.   
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 To raise a triable issue of fact, Plaintiff has to provide sufficient, substantial evidence.  
“Responsive evidence that gives rise to no more than mere speculation cannot be regarded as 
substantial, and is insufficient to establish a triable issue of material fact.” (Sangster v. 
Paetkau (1998) 68 Cal.App.4th 151, 163.  Plaintiff has not provided evidence sufficient to raise a 
triable issue of fact.     
 
  Secondly, Plaintiff points out that if the Court finds he was a holdover tenant, the 
language in the Lease states, “Such holdover shall constitute a month to month extension of 
this Lease.”  Plaintiff argues that all of the terms of the lease, including the right of first refusal 
carries over, which distinguishes this case from Smyth v. Berman (2019) 31 Cal.App.5th 183.  
In Smyth, the lease merely provided that any “continuing [holdover] tenancy will be from 
month to month.”  (Ibid at p. 198.)  There the court stated in that holdover tenancy only the 
essential terms of the lease were carried over and the right of first refusal presumptively does 
not carry over.   
 
 The Smyth court also stated, “Of course, the parties to a lease certainly have the power 
to rebut the general presumption that a right of first refusal does not carry forward into 
a holdover tenancy by expressing a contrary intent.”  (Smyth v. Berman (2019) 31 Cal.App.5th 
183, 193.)    
 
 “A triable issue of material fact exists when the evidence as a whole is sufficient to 
permit a reasonable trier of fact to infer the existence of the requisite fact.” (Saelzler v. 
Advanced Group 400 (2001) 25 Cal.4th 763, 784.)  Plaintiff has not presented evidence 
sufficient to raise a triable issue of fact as to whether Plaintiff had a right of first refusal when 
Defendants entertained Dhanda’s offer to purchase the property. Defendants’ motion for 
summary adjudication of the cause of action for breach of the contract based on right of first 
refusal is granted.  The cause of action for breach of the covenant of good faith and fair dealing 
based the right of first refusal is also granted.   
 
 Generally a summary adjudication motion “shall be granted only if it completely disposes 
of a cause of action, an affirmative defense, a claim for damages, or an issue of duty.” (Code 
Civ. Proc., § 437c, subd. (f)(1), italics added.) “However, a cause of action for purposes of a 
summary adjudication motion “means ‘“a group of related paragraphs in the complaint reflecting 
a separate theory of liability.”’” (Silva v. See's Candy Shops, Inc. (2016) 7 Cal.App.5th 235, 
257.)  Here, Plaintiff’s breach of contract cause of action is based on separate theories-- breach 
of the Lease Agreement and breach of the 2017 Purchase Agreement. It is appropriate to grant 
summary adjudication on one of the theories.   
 
 

II. Plaintiff’s Claims for Damages Against Defendant Sandeep Dhanda, et al. 
(Third Party Defendants) 
 

A. Intentional Interference with Contract 
 

 The elements to state a claim for intentional interference with contract are: “(1) a valid 
contract between plaintiff and a third party; (2) defendant's knowledge of this contract; 
(3) defendant's intentional acts designed to induce a breach or disruption of the contractual 
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relationship; (4) actual breach or disruption of the contractual relationship; and (5) resulting 
damage.”  (Popescu v. Apple Inc. (2016) 1 Cal.App.5th 39, 51.)   
 
 Defendant moves for summary adjudication on the ground there was no contractual 
agreement between Plaintiff and the Wongs, either under the Lease or the Purchase 
Agreement.  As discussed above, Defendant has not established, as a matter of law, there was 
no purchase agreement created by the November 13, 2017 document.  
 
 Defendant submitted evidence that the other Defendants did not have knowledge of the 
contractual agreement between Plaintiff and the Wongs.  (SSUMF N. 16-27.)  Plaintiff provides 
evidence that Dhanda indeed had knowledge of the contractual relationship.  (PMF No. 81, 
Exh 13, Dhanda Depo. 152: 4-8.)  Defendant has not established there are no triable issues of 
fact as to whether the third-party defendants had knowledge of the contractual relationship. 
 
 

B. Negligent or Intentional Interference with Prospective Business Advantage 
 

  The elements of the tort of intentional interference with prospective economic advantage 
(business interference) are “(1) an economic relationship between the plaintiff and some third 
party, with the probability of future economic benefit to the plaintiff; (2) the defendant's 
knowledge of that relationship; (3) intentional acts on the part of the defendant designed to 
disrupt the relationship; (4) actual disruption of the relationship; and (5) economic harm to the 
plaintiff proximately caused by the acts of the defendant. [Citation.]” (Popescu v. Apple 
Inc. (2016) 1 Cal.App.5th 39, 63.) 
 
 Defendant moves for summary adjudication on the ground there was no on-going 
relationship between Plaintiff and Defendant Wong outside of the month-to-month tenancy.  
Also, besides entering into a contract with the Wongs, there was no wrongful conduct on the 
part of the third-party defendants.    
 
 To be actionable, the “wrongful conduct is sufficient to support a business interference 
claim if it is proscribed by ‘some constitutional, statutory, regulatory, common law, or other 
determinable legal standard” where it amounts to “independently actionable conduct.’”  
(Popescu v. Apple Inc. (2016) 1 Cal.App.5th 39, 63.) Plaintiff presented no evidence to raise a 
triable issue of fact as to the independently wrongful conduct of the third-party Defendants.  
The motion for summary adjudication is granted.    
 
 

C. Unfair Business Practice (Bus. & Prof. Code 17200 et seq.) 
 

 Defendant moves for summary adjudication on of this cause of action on the ground 
third-party defendants had no knowledge of a contract between the Wongs and Plaintiff at the 
time of entering in to the contract with the Wongs.  As discussed above, Defendant has not 
established this fact.  As this is the sole ground for the motion, it is denied.           
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III.  Plaintiff’s Claim For Specific Performance (Civil Code §§ 3391 and 3392)    
 

 Motion is denied.  Defendant has not establish the purchase agreement was only a letter 
of intent.  Defendant has not established Plaintiff was not ready, willing, and able to perform 
under the Purchase Agreement. See discussion above. 
 
 

IV. Declaratory Relief   
 

 Motion denied.  There are triable issues of fact as to the enforceability of the Purchase 
Agreement.    
 
 
Defendants’ Request for Judicial Notice       
 Defendants’ unopposed request for the court to take judicial notice of the FAC is 
granted.           
 
Plaintiff’s Objection to Evidence 

1. Objections Nos. 1-5 Emails exchanges in Exhibits 1, 2, 5, 6, and 7, attached to 
Declaration of Choudhary. Sustained for now. (Defendant may present authentication at 
hearing.  The Court notes that Plaintiff submitted numerous evidence email evidence 
without proper authentication.)   

2. Objection No. 6—Choudhary Decl., Exh. 8—Sustained. Lack of personal knowledge 
3. Objection No. 7—Choudhary Decl., Exh. 9—Overruled. 
4. Objection No. 8— Choudhary Decl., ¶ 10. Sustained. Lack of Personal  
5. Objection No. 9--Choudhary Decl., ¶ 11, Exh. 10—Sustain for now. Lack of 

authentication. 
6. Objection No. 10-- Choudhary Decl., ¶ 12, Exh. 11-Overruled 
7. Objection No. 1--Choudhary Decl., ¶ 13, Exh. 12--Overruled 
8. Objection No. 12-- Choudhary Decl., ¶ 114, Exh. 13--Overruled 
9. Objection Nos. 13 and 14—The Court did not consider Supplement Brief or Evidence 

 
Plaintiff’s Objection to Evidence Submitted with Reply  

1. Objection to Declaration of Choudhary—Sustained.  New evidence submitted with 
the Reply. 

 

 

ADD-ON 

23.  TIME:  9:01   CASE#: MSC18-01698 
CASE NAME: BAHRAMI VS SALEHOMOUM 
HEARING ON FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

 

 


